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THE HONORABLE

I
I o

= = = — - o FILED_ LODGED

wiomeorermee BECEET

UNITED STATES DISTRICT couRT ~ MAY 3 8 2305
WESTERN DISTRICT OF WASHINGTON

CLERK LLE. RISTIICT QOURT

AT TACOMA hf WESTERN DISTRICT GF WASRINGYON AT TACOMA
gt
THE NEIMAN MARCUS GROUP, INC.; 2
BERGDORF GOODMAN, INC; C 0 o 5 2 RBL
AND NM NEVADA TRUST, NO. o
Plaintiffs, COMPLAINT
[Cyhersquatting; Trademark
VA, Infringement; Dilution; Unfair and
Deccptive Trade Practices; and Unfair
DOTSTER, INC. A/K/A Compctition]
REVENUEDIRECT; AND
SCOTT FISH, JURY TRIAI DEMANDED
Defendants.

The Neiman Marcus Group, Inc., Bergdorf Goodman, Ing., and NM Nevada Trust,
(collectively “Plaintiffs™), for their complaint against Dotster, Inc. a/k/a RevenueDirect, and
Scott Fish, (collectively “Defendants™), allege as tollows:

JURISDICTION AND YENUE

1. This is an action for cybersquatting under 15 U.8.C. § 1125(d); for trademark
infringement under 15 U.8.C. § 1114(1); for false designation of origin under 15 U.8.C.

§ 1125(a); for dilution under 15 U.S.C. § 1125(c) and R.C.W. § 19.77.160; and for untair

competition under R.C.W. § 19.86.020, et seg., and the Washington comman law. This Court

Perkins Coie LLp
1120 NW Couch Street, 10% Floor
Portland, Oregon Y7209
COMPLAINT - | Fhone; (503) 727-2000
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has subject matter jurisdiction over the claims pursuant to 15 U.8.C. § 1121 and 28 U.8.C.
§8§ 1331 and 1338,

2. This Court has supplemental jurisdiction over the ¢laims in this Complaint that
arise under the statutory and common law of the State of Washington pursuant to 28 U.5.C.
§ 1367(a), because the statc law claims are so related to the federal claims that they form part of
the same casc or controversy.

3. Venue is proper in this District pursuant to 28 U.8.C. § 1391(b) because Dotster,
Inc. resides in this District and because a substantial part of the events giving rise to the claims
oceurred 1n this District.

FACTS AND BACKGROUND
Parties and Personal Jurisdiction

4. The Neiman Marcus Group, Inc. (“Neiman Marcus™) i a corporation organized
and existing under the laws of the State of Delaware, having its principal place of business at
1618 Mauin Street, Dallas, Texas 75201.

A NM Nevada Trust is a Massachusctts business trust, with its address at
3200 Las Vepas Boulevard, Las Vegas, Nevada BO109.

6. Bergdorf Goodman, Tne. (“Bergdorf Goodman™) is a corporation organized and
existing under the laws of the State of New York, having its principal place of business at
1618 Main Street, Dallas, Texas 75201,

7. Dotster, Ine. (“Dotster™) is a Delaware corporation located at 8100 NE Parkway
Dr, Ste 300, Vancouver, WA 95662, This Court has personal jurisdiction over Dotster because it
resides within this District, has its principal place of business within this District, and conducts
substantial busincss within this District related to the unlawful activities at issue in this
Complaint. The harm suffcred by Plaintifts {lows dircctly from the busincss conducted by

Dotster within this District,
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8. Scott Fish is an individual with his principal place ot busincss located at 8100 NE
Parkway Dr, Ste 300, Vancouver, WA 95662. This Court has personal jurisdiction over Scott
Fish because his principal place of business is within this District and he conducts substantial
business within this District related o the unlawful activities at issue in this Complaint. The
harm suffered by Plaintiffs flows directly from the business conducted by Scott Fish within this
District.

Neiman Marcus’ Business and Trademarks

9, Neiman Marcus® and NM Nevada Trust’s predecessors in interest eslablished the
Neiman Marcus tetail business in 1907 as a local specialty store in Dallas. During the past
century Neiman Marcus has grown into a nationwide chain of retail stores and a worldwide mail
order catalog retail business. Neiman Marcus operates thirty-six stores located in premier retail
locations in major markets nationwide. Hundreds of thousands of consumers hold Neiman
Marcus charge accounts, and salcs revenues for Neiman Marcus stores and catalogs total in the
hundreds of millions of dollars during the past year,

10. NM Nevada Trust owns ihe trade names, trademarks and service marks
NEIMAN-MARCUS and NEIMAN MARCUS, which are valid marks and are the subject of
numcrous registrations on the Principal Register of the United States (collectively, the *Neiman
Marcus Marks™). The Neiman Marcus Marks are valid and incontestable under the provisions of
15U.8.C. § 1065. A table summarizing the registrations of the Neiman Marcus Marks as well as
copies of the regisiration certificate for each mark arc attached to this complaint as Exhibit 1.

11. NM Nevada Trust licenzes the Neiman Marcuas Marks to Neiman Marcus.

12, The Neiman Marcus Marks are used in interstate commeree in connection with
the sale, offering for sale, distribution, and advertising of Neiman Marcus’ goods and services.

13. As a result of nearly a century of use, the Neiman Marcus Marks have developed
extensive goodwill in the market and are extremely valuable to Neiman Marcus and NM Nevada

Trust.
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® ®

14.  The Neiman Marcus Marks are famous marks.
15.  Inthe Fall of 1999, Neiman Marcus expanded its retailing strategy by launching
an e-commerce website at www.ncimanmarcus.com.
Bergdorf Goeodman’s Business and Trademarks
16. Bergdorf Goodman’s and NM Nevada Trust’s predecessors in interest established
the Bergdorf Goodman retail business in 1901 as a local specialty store in New York City. Over
the past century Bergdorf Goodman has grown into onc of the natton’s best-known retail stores,

and operates a worldwide mail order catalog retail business.

17. Bergdorf Goodman operates its world famous rmain retail store in Manhattan,
New York.
18. NM Nevada Trust owns the trade names, trademarks and setvice marks

BERGDORF GOODMAN, which are valid marks and are the subjcct of numerous registrations
om the Principal Register of the United States (colleetively, the “Bergdorf Goodman Marks™).
The Bergdorf Goodman Marks arc valid and incontestable under the provisions of 15 U.S.C.
§ 1065. A table summarizing the registrations of the Bergdorf Goodman Marks as well as copics
of the registration certificate for each mark are attached to this complaint as Exhibit 2.

19.  NM Nevada Trust licenses the Bergdorf Goodman Marks to Bergdort Goodman,

20. The Bergdorf Goodinan Marks are used in interstate commecree in connection
with the sale, offcring for sale, distribution, and advertising of Bergdorf Goodman’s goods and
scrvices.

21, Asaresult of over a century of use, the Bergdorf Goodman Marks have
developed extensive goodwill in the market and are extremely valuable to Bergdorf Goodman
and NM Nevada Trust.

22, The Bergdort Goodman Marks are famous marks.
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23, In addition to identilying Bergdort Goodman’s retail outlets, the Bergdort
Goodman Marks and service marks are also used in connection with a highly successful direct-
mail business, offering similar goods and services.

24, In 2001, Bergdorf Goodman expanded its retailing strategy by launching an e-
commerce websitc at www.bergdorfeoodman.com,

Dotster’s Registration and Use of Internet Domain Names for its Own
Pecuniary Benefit

25, Plaintiffs are informed and believe and on that basis allcge that Dotster is also
known as, and conducts business as, RevenucDirect,

26,  Plaintiffs are informed and believe and on that basis allege that RevenueDirect is
an alter cgo of Dotster.

27.  Plaintiffs arc informed and believe and on that basis allege that Dotster is a
registrar of Internet domain names accredited by the Intermet Corporation for Assigned Names
and Numbers (“ICANN").

28.  Plaintifls arc informed and believe and on that basis allege that Dotster, as an
ICANN accredited registrar, has direct access to register Internct domain names from one or
more Internct registries, including the .com registry operated by VeriSign, Inc.

29, Plaintiffs are infurmed and believe and on that basis allcge that Dolster registered
numerous Internet domain names for its own use (the “Dotster Domain Names™).

30. Plaintiffs are informed and believe and on that basis allege that, at the time
Dotster registered cach of the Dotster Domain Names, Dotster did not have an identifiable
customer for the Dotster Domain Names.

31.  Plaintiffs are informed and belicve and on that basis allege that Dotster was both

the registrant and the registrar for the Dotster Domain Names.
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32. Plaintiffs are informed and believe and on that basis allege that Dotster, as an
ICANN aceredited registrar, was able to delete somc of the Dotster Domain Names from the
registry within 5 days and receive a refund of all registration fecs.

33, Plaintiffs are informed and belicve and on that basis allege that Dotster registers
numerous Dotster Domain Names and determines how much traffic each domain name receives,
and then deletes those registrations with lower traffic to receive a refund of the registration fees.

34, Plainiilfs arc informed and believe and on that basis allege (hat Dotster, as an
ICANN accredited registrar, was able to register the Dotster Domain Names without listing
whois information in its registrar database, although failing to list the whois information is a
breach of Dotster’s registrar agreement with ICANN.

35, Plaintifts are informed and believe and on that basis allege that at the time of
registration of the Dotster Domain Names, Dotster provided material and misleading false
contact information, or failed to provide contact information, for some of the Dotster Domain
Names.

36. Plaintiffs are informed and believe and on that basis allege that Dotster uscs the
domain name servers nsl.puredns.com and ns2.puredns.com for cach of the Dotster Domain
Names.

37. Plaintiffs arc informed and believe and on that basis allege that Dotster hosts
wehsites at the Dotster Domain Names which display HTMI. links featuring advertisements.

38. Plaintiffs are informed and believe and on that basis allege that Dotster causes
pop-up and pop-under advertisements to be displayed when users access the websitcs at the
Dotstcr Domain Names.

39.  Plaintiffs are informed and believe and on that basis allege that when Internet
users click on one or more of the displayed HTML links or pop-up or pop-under advertiscments
on the websites at the Dotster Domain Names that Dotster receives payment from one or more

advertisers, search engines, or affiliatc programs.
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40. Plaintiffs are informed and believe and on that basis allege that each URL
embedded within the displayed HTML links contains the programming code “chent—ca dp
dotster” which identifics Dotster as the client to the advertisers, search engines, or affiliate
programs.

41. Plaintiffs are inlormed and believe and on that basis allege that on each of the
websites at the Dotster Domain Names, Dotster provides an HTML link titled “Otfer to Buy This
Domain.” Clicking on this HTML link creates an email to Dotster at domainsale(@ gmail.com.

42, Plaintiffs are infonmed and believe and on (hat basis allege that Scott Fish
teceives the emails sent to the domainsale@gmail.com email address and that he responds on
behalf of Dotster using the RevenueDirect alias and Dotster’s email address
domains@revenucdirect.com.

43, Plaintiffs arc informed and believe and on that basis allege that Scolt Fish is an
employce of Dotster. A printout of a web posting by Scott IFish announcing his employment at
Dotster is attached to this Complaint as Exhibit 3.

44, Plaintiffs are informed and believe and on that basis allege that Dotster and Scott
Fish offer to sell each of the Dotster Domain Names. A copy of correspondence between Scott
Fish and the purchaser of garacey.com, one of the Dotster Domain Numes, is attached to this
Complaint as Exhibit 4.

45, Plaintiffs are informed and belicve and on that basis allege that Dotster accepts
payment for the sale of the Dotster Domain Names via its Paypal account
“domains@revenuedirect.com.”

46, Plaintiffs are informed and belicve and on that basis allege that Dotster accepts
payment for the sale of the Dotster Domain Names via checks mailed to Scott Fish at Dotster’s

office at 8100 NE Parkway Dr, Ste 300, Vancouver, WA 95662.
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47.  Plaintiffs are informed and belicve and on that basis allege that Dotster deposits
thesc checks into Dotster’s bank account. A copy of one such check is attached to this Complaint

as Hxhibit 5.

Dotster’s Registration, Use, and Trafficking in Internet Domain Names
that are Confusing Similar to Famous or Distinctive Tradcmarks

48.  Dlaintiffs are informed and believe and on that basis allcge that some of the
Dotster Domain Names are confusingly similar to famous or distinctive trademarks
(“Confusingly Similar Intermel Domain Numes™). A representative list of some of the
Confusingly Similar Internet Domain Names is attached to this Complaint as Exhibit 6.

49,  Plaintiffs are informed and believe and on that basis allege that Dotster
misrepresented to persons inquiring about the Confusingly Similar Internet Domain Names that
Dotster is not the registrant but merely the registrar. A copy of correspondence from Dotster’s
T.egal Counsel to Plaintiffs’ attorney regarding the registration of the domain name
neimanmarqus.com is atltached to this Complaint as Exhibit 7.

50.  Plaintiffs are informed and believe and on that basis allege that at the time of
registration Dotster provided materially false contact information or failed to provide contact
information for some of the Confusingly Similar Internet Domain Names. A copy of
correspondence from Plaintills’ attorney to Dotster’s Legal Counsel regarding Dotster’s failure
to provide contact information for the Internet domain name neimanmarqus.com is attached to
this Complaint as Exhibit 7.

51.  Plaintif(s arc informed and believe and on that basis allege that Dotster uses the
domain name servers ns1 puredns.com and ns2.puredns.com for cach of the Confusingly Similar
Internct Domain Names.

52.  Plaintiffs are informed and belicve and on that basis allege that Dotster uses the
Confusingly Similar Internet Domain Names to Jure and divert Internet users searching for the

famous or distinctive trademarks,
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53,  Plaintiffs are informed and believe and on that basis allege that Dotster hosts
websites at the Confusingly Similar Internet Domain Names which display HTML links
featuring advertisements for goods and services that arc directly competitive with those sold or
provided in connection with the famous or distinctive trademarks of others.

34, Plaintiffs are informed and believe and on that basis allege that Dotster causes
pop-up and pop-under advertisements {o be displayed when uscrs access the wcbsites at the
Confusingly Similar Intcriict Domain Names.

55, Plaintiffs are informed and believe and on that basis allege that when Internet
users ¢lick on onc or more of the displayed HITML links or pop-up or pop-under advertisements
on the websites Dotster receives payment from one or more advertisers, search engincs, or
aftiliate programs.

56.  Plaintiffs are informed and believe and on that basis allege that each URL
embedded within the displayed HTML links contains the propramming code “client=ca dp
dotster” which identifies Dotster as the client to the advertisers, search engines, or affiliate
programs.

57.  Plaintiffs are informed and believe and on that basis allege that Dotster offers to
sell and sells the Confusingly Similar Internct Domain Names.

58. Plaintitfs arc informed and belicve and on that basis allege that on each of the
websites at the Confusingly Similar Internet Domain Names, Dotster provides an HTML link
titled “Offer to Buy This Domain.” Clicking on this HTML link creates an email to Dotster at
domainsale(@gmail .com.

59.  Plaintitfs are informed and believe and on that basis allege that Dotster accepts
payments for the sale of the Confusingly Similar Internet Domain Names via its Paypal user

account, domains@revenuedircet.com.
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1 Dotster’s Registration, Use, and Trafficking in Internct Domain Names
2 that arc Confusing Similar to the Neiman Marcus and Bergdorf
“: Goodman Marks
Z 60, Plaintiffs are informed and believe and on that basis allege that on or about
; November 11, 2005, Dotster registered the Internet domain name neimanmarqus. com.
]?} 61.  Plaintiffs are informed and helicve and on that basis allege that the
i; neimanmarqus.com Internet domain name is confusingly similar to the famous Neiman Marcus
3 Marks.
14
}2 62, Plaintiffs are informed and believe and on that basis allege that Dotster did not
}; have an identifiable customer for whom Dotster registercd the neimanmarqus.com Inlernct
19 .
0 domain name.
3 é 63.  Plaintiffs are informed and belicve and on that basis allege that Dotster was both
11:3 the registrant and the registrar for this domain name.
ig 64.  Plaintiffs are informed and believe and on that basis allege that at the time of the
;; registration Dotster did not provide whois information for the neimammarqus.com Internet
29 :
30 domain namc.
i’; 65, Plaintiffs are informed and believe and on that basis allege that Dotster uscd the
:f;i ncimanmarqus.com Internet domain name to lure and divert Internet users searching for the
;2 famous Neiman Marcus Marks.
g; 66. Plaintiffs are informed and believe and on that basis altege that Dotster hosted a
f’lg website at the neimanmarqus.com Internct domain name which displayed HTML links featuring
j; advertisements for goods and services that are directly competitive with those sold or provided in
j’i connection with the famous Neiman Marcus Marks.
jg 67.  Plaintiffs are informed and believe and on that basis allege that Dotster caused
:; pop-up and pop-under advertisements to be displayed when users accessed the website at the
':g neimanmarqus.com Internet domain name.
51
Perkins Coie LLp
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Plaintiffs are informed and believe and on that basis allege that when Internet

users clicked on one or morc of the displayed HTML links or pop-up or pop-under

advertisements on the website hosted at the ncimanmargus.com Internet domain name that

Dotster reccived payment [rom one or more advertiscrs, search engines, or affiliate programs.

69.

Plaintiffs are informed and believe and on that basis allege that the January 21,

2006 correspondence from Plaintiffs™ attorney to Dotster’s Legal Counsel provided notice to

Dotster of the Neiman Marcus Marks and that Dotster received this notice. A copy of

correspondence from Dotster’s Legal Counsel to Plaintiffs’ attorney regarding the registration of

the domain name neimanmarqus.com is attached to this Complaint as Exhibit 7.

70.

Plaintiffs are informed and believe and on that basis allege that Dotster has

registered at least the following Internet domain names:

bergdorfgoddman.com
bergdorfgoodmon.com
bergdorfgoogman.com
bergerdorfgoodman.com
bergmangoodman.com
borgdorfgoodman.com

(collectively the “Bergdorf Goodman Related Domain Names™); and

emanimarcus.com
neimanmargus.com nehmanmarcus.com
neimanmaracus.com
Nelmanmarcurs. com
neimanmarcuse. com
neimenmarus.com
neimumarcus.com
nclmanmarcus.com
Nemammarcus, com
NEMIMArcus. com
NEUMENMATCUS. COM
niumanmarcus.com
NEeamMantmarcus. com
neimantmarisu.com
netmanns, com
NEMMNMEArcus. com
NCUMantmarcos. Com
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NEWMCNINALCUS. COm
NEWMenmarcus.com
ninemmarcus. com

(collectively the “Neiman Marcus Related Domain Names™). The Bergdorf Goodman Related
Domain Names and the Neiman Marcus Related Domain Names are collective referred to as the
“Infringing Domain Names.”

71. Plainti(fs arc informed and believe and on that basis allege that some of the
Infringing Domain Names were deleted within the fifth day for a refund or seld to another
registrant by Dotster,

72.  Neiman Marcus and NM Nevada Trust are informed and believe and on that basis
allege that each of the Neiman Marcus Related Domain Names are confusmgly similar to the
famous Neiman Marcus Marks

73.  Bergdorf Goodman and NM Nevada Trust are informed and believe and on that
basis allege that each of the Bergdorf Goodman Related Domain Names is confusingly similar to
the famous Bergdorf Goodman Marks.

74, Plaintiffs are informed and believe and on that basis allege that Dotster did not
have an identifiable customer for whom Dotster registered the Infringing Domain Names.

75.  Plaintitfs are informed and believe and on that basis allege that Dotster was both
the registrant and the regisirar for the Infringing Domain Namces.

76.  Plaintiffs are informed and belicve and on that basis allege that at the time of
registration Dotsier did not provide whois information for the Infringing Domain Names.
Dotster’s whois system returned “No match for {domain name]” for each of the Infringing
Domain Name. Whois information retrieved in March 2006, for each of the Infringing Domain
Name is attached to this Complaint as Exhibit &,

77.  Plaintiffs are informed and believe and on that basis allege that Dotster uscd the
Infringing Domain Namcs to lure and divert Internct users searching for the famous Neiman

Marcus Marks or famous Bergdorf Goodman Marks, respectively.

Perkins Coie LLP
1120 NW Couch Street, 10 Floor
Portland, Oregon 97209

COMPLAINT - 12 Phone:; (503) 727-2000
Fax: (503) 727-2222

61211000 1/PADGI 390.094]
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